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Q.1) ‘Limitation bars the remedy, but does not destroy
the right.” Discuss and state the exception if any. [HJS
1988, JJS 2014]

Ans:

Limitation bars the remedy but not the right

“A right has to be a perfect
right but once the bar of
limitation applies, the right
becomes unenforceable and
hence it is a substantive law
right without any remedy”

John Austin

e The law of limitation bars the remedy in a court of
law but it does not extinguish the right of the party
i.e., the right continues to exist.

e The parties can settle their claim outside the court of

law.



e If the right can be enforced by some other lawful
means then the Limitation Act will not come as a
roadblock.

e The object is to make sure that litigants are vigilant in
seeking their remedy regarding any claim and to help
bona fide claims.

e |t intends at imposing a bar after a certain period of
time to institute a suit, appeal, or application to
enforce an existing right.

e |t does not aim at giving a right where there is none
or extinguishing the right where it exists.

Bombay Dyeing and Manufacturing Co. Vs State of
Bombay

AIR 1958 SC 328
Held:

e Lapse of time does not extinguish the right of a
person.

e Limitation bars the remedy and does not extinguish
the right.



Exceptions to this rule

e Section 27 of the Act is an exception to this rule by
which not only the remedy but the right is also
extinguished.

e In a suit for possession of any property
on the determination of the period of
limitation not only the remedy.

e But the right is also extinguished because
it cannot be recovered after the

expiration of a period of limitation.




First National Bank Ltd. Vs Seth Sant Lal
AIR 1959 PH 328
Held:

e The debt does not cease to be debt because its
recovery is barred by the statute.

e The right continues to exist though the remedy is
time barred.

Babua Ram Vs State of U.P.
(2006) 5 SCC 35
Held:

e The rules of limitation are not meant to destroy
the rights of any person.

e They are meant to see that the plaintiff does not
resort to dilatory tactics.

Reference: C. K. Takwani, Civil Procedure with Limitation Act, 1963, 9™ Ed., 2021.
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Q.1) Define adverse possession? [PJS 1995, PJS 2003]]
Ans:
Introduction

e The doctrine of adverse possession states that a
person who is not holding the title to the land but
holding the possession of the land owned by someone
else for a considerable period may acquire a valid title
to it.

e Given that the adverse owner is in possession for a
sufficient period as per the Limitation Act.

e In India, any person in possession of a property for a
period of more than 12 continuous years may claim
unfavorable possession of the property

Extinguishment of right to property

e It is a well-established principle that the limitation bars
the remedy and not the right.

e Section 27 is an exception to this principle.

e It provides that at the determination of the period
hereby limited to any person for instituting a suit for
possession of any property, his right to such property
shall be extinguished.



e It is based on the principle of public policy and
expediency.

e This section lays down the rule of substantive law.

e It provides that if the owner whose property is
encroached upon, allows his right to be barred by law of
limitation, his title extinguishes in favor of the party in
possession.

e This section is confined to suits for possession and does
not apply to a suit by a mortgagee for recovery of the
money due to him by the sale of the mortgaged
property.

Din Dayal Vs Rajaram
AIR 1970 SC 1019
Held:

e This principle is of general application and it is not
confined to suits or applications to which the period
of limitation is prescribed under the Limitation Act.

e In this not only the ownership of one person is
extinguished but another person acquires ownership
by adverse possession.



Essentials of adverse possession

Actual Continuous
possession Possession
Intention to Publically shown
hold the to be adverse to
property the owner
Not commenced Notice or

from a lawful knowledge of

title

possession

Other person must be

entitled to immediate
possession.



Application of Section 27 of the Limitation Act

e Where the plaintiff has filed the suit for recovery of
possession based on title, it is for the defendant to
prove the adverse possession.

e Section 25 and 26 deals with the direct acquisition of
rights to easement but Section 27 deals with the
indirect acquisition of the ownership of corporeal
property.

e It only provides for the extinction of the right to
property where a suit for recovery of possession is not
filed within the period mentioned in the Act.

e It applies to persons who are out of possession and
seeks to recover possession, but not to the case of a
person who is still in possession of the property.

Ajit Chopra Vs Sadhuram
AIR 2000 SC 212
Held:

e Even if the execution of the decree is barred by
limitation that does not debar the landlord filing a
suit for recovery of possession based on title.



Ravinder Kaur Grewal Vs Manjit Kaur
(2019) 8 SCC 308
Held:

e Any person, who has perfected title by way of
adverse possession, can file a suit for restoration of
possession in case of dispossession.

e The court held that plea of acquisition of title by
adverse possession can be taken by plaintiff under
Article 65 of the Limitation Act and there is no bar
under the Limitation Act, 1963 to sue on aforesaid
basis in case of infringement of any rights of a
plaintiff.



Mallikarjunaiah Vs Nanjaiah
2019 INSC 0424
Held:

e Mere continuous possession howsoever long it may
have been qua its true owner is not enough to
sustain the plea of adverse possession

e |t has to be further proved that such possession was
open, hostile, exclusive and with the assertion of
ownership right over the property to the knowledge
of its true owner.

Reference: C. K. Takwani, Civil Procedure with Limitation Act, 1963, 9t Ed., 2021.
Copyright © Edzorb Law: Any breach will attract legal action with or without notice.
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